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This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the
Virginia Administrative Process Act (APA), Executive Orders 36 (2006) and 58 (1999), and the Virginia Register
Form, Style, and Procedure Manual.

Please provide a brief summary (no more than 2 short paragraphs) of the proposed new regulation,
proposed amendments to the existing regulation, or the regulation proposed to be repealed. Alert the
reader to all substantive matters or changes. If applicable, generally describe the existing regulation.
Also, please include a brief description of changes to the regulation from publication of the proposed
regulation to the final regulation.

Following a thorough review of regulations in Chapter 20, the Board has made rewsions t
clarify certain definitions and requirements for practice by physicapists, simplify
regulations for trainees, specify the additional training or course work eddoiretake the
examination after three failures, add evidence of competency for licdnsarelorsement,
clarify the responsibilities of physical therapist in the evaluation andatigetof a patient,
modify the requirements for renewal or reinstatement of licensure, andadsiqrs on
standards of professional practice and grounds for unprofessional conduct.

Statement of final agency action

Please provide a statement of the final action taken by the agency including (1) the date the action was
taken, (2) the name of the agency taking the action, and (3) the title of the regulation.
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On November 7, 2008, the Board of Physical Therapy adopted final amendments to 18VAC112-
20-10 et seq., Regulations Governing the Practice of Physical Therapy,ntoardplement
recommendations from its periodic review of regulations and to respond to public comment on
proposed regulations.

Legal basis ‘

Please identify the state and/or federal legal authority to promulgate this proposed regulation, including
(1) the most relevant law and/or regulation, including Code of Virginia citation and General Assembly
chapter numbers, if applicable, and (2) promulgating entity, i.e., agency, board, or person. Describe the
legal authority and the extent to which the authority is mandatory or discretionary.

Chapter 24 of Title 54.1establishes the general powers and duties oftheadulatory boards
including the responsibility of the Board of Physi¢aerapy to promulgate regulations, levy fees,
and administer a licensure and renewal program.

§ 54.1-2400. General powers and duties of healfulegory boards.--The general powers and
duties of health regulatory boards shall be:

1. To establish the qualifications for registratiomrtfication or licensure in accordance with the
applicable law which are necessary to ensure coemoet and integrity to engage in the
regulated professions.

2. To examine or cause to be examined applicantseiification or licensure. Unless otherwise
required by law, examinations shall be administeredriting or shall be a demonstration of
manual skills.

3. To register, certify or license qualified applicards practitioners of the particular profession
or professions regulated by such board.

4. To establish schedules for renewals of registrati@mtification and licensure.

5. To levy and collect fees for application processixpmination, registration, certification or
licensure and renewal that are sufficient to coadirexpenses for the administration and
operation of the Department of Health Professidhe, Board of Health Professions and the
health regulatory boards.

6. To promulgate regulations in accordance with thenidstrative Process Act (8§ 9-6.14:1 et
seq.) which are reasonable and necessary to adi@ireffectively the regulatory system. Such
regulations shall not conflict with the purposesiantent of this chapter or of Chapter 1 and
Chapter 25 of this title.

Please explain the need for the new or amended regulation. Describe the rationale or justification of the
proposed regulatory action. Detail the specific reasons it is essential to protect the health, safety or
welfare of citizens. Discuss the goals of the proposal and the problems the proposal is intended to solve.
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The Board’s purpose is to update and clarify its regulations pursuant to recommerfdations
the Regulatory/Legislative Committee, which conducted a periodic reviezgolations in
accordance with Executive Order 36 (2006).

Questions from practitioners about the responsibility of physical therapgitscharge of a
patient, in the role of patient evaluations, in medical recordkeeping and otheréatieg to
practice have been further specified in order to ensure that patients @mapetent care.
Additional requirements for persons applying for PT licensure by endorseuntidmelp assure
minimal competency in current knowledge and skills and will ensure that theidilgard is
fully informed about any disciplinary problems or malpractice payments.

The inclusion of standards of practice will further protect patient health &etg bg setting
rules for professional behavior in the protection of patient confidentialitypdige of records,
patient communication, sexual contact and other issues that may impede patientesault in
patient harm. Standards set in regulations supplement those in the law and will revide
Board with further grounds to discipline practitioners who violate such provisions.

Substance ‘

Please identify and explain the new substantive provisions, the substantive changes to existing sections,
or both where appropriate. A more detailed discussion is required under the “All changes made in this
regulatory action” section.

Following its review of all provisions of Chapter 20, the Board has proposed revisions to the
following sections:

Section 10 — Definitions

The Board has added a definition for “discharge” and modified the definitions ofi&dieal,”
“trainee,” and “traineeship.”

Section 40 - Education requirements: graduates of approved programs

Amendments are proposed to add acceptance of TOEFL iBT, the Intasset ®sts of listening,
reading, speaking and writing and to specify whatence of English proficiency is acceptable in
lieu of the required tests.

Section 50 - Education requirements: graduates othools not approved by an accrediting
agency approved by the board.

Amendments are recommended to add acceptance of TOEFL iBT, thet|Btzsad tests of
listening, reading, speaking and writing and tacgpavhat evidence of English proficiency is
acceptable in lieu of the required tests. Amendmeiit also be considered to eliminate the specific
requirements for a “foreign-trained trainee” aniéréo general requirements for a traineeship in
section 140.

Section 60 - Requirements for licensure by examinian.

The Board intends to clarify the “additional cliai¢raining or course work in the deficiency areas
of the examination” required for applicants who hiared the licensure examination three times.
The language currently found in a guidance documéhibe incorporated into regulation.
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Section 65 — Requirements for licensure by endorsemt.

The Board is concerned that it may not have sefficdocumentation to ensure the competency of
applicants coming from other states, especiallgesthe requirements for endorsement were
changed to allow evidence of clinical practiceffee years to replace the educational qualifications
of applicants for licensure by examination. The Boaitl require submission of reports on
malpractice payments and actions taken by othedbaarhealthcare organizations and evidence of
continuing education equivalent to that requirefinginia to ensure that the applicant has
practiced safely and has maintained current knayeleshd skills.

Section 70 — Traineeship for unlicensed graduate Iseduled to sit for the national

examination.

The requirements for an unlicensed graduate traiuiieke amended in accordance with general
traineeship requirements and to specify a limitatio the amount of time someone who has not
passed the national examination can serve in a&ésinp.

Part lll. Practice Requirements.

Provisions of sections 90, 100, and 120 are ametodddrify practice questions and issues that
have come to the attention of the Board. The Bbagdclarified the role of the physical therapist in
evaluations and discharges.

Section 131. Continued competency requirements foenewal of an active license.

The Board has added documentation of completi@nt@Ensitional doctoral program as evidence of
satisfying continued competency requirements asctlagified that the exemption for persons in
their first renewal following initial licensure fer licensure by examination.

Section 136. Reinstatement requirements.

This section needs to be amended to distinguisteleet a licensee whose license has lapsed for
less than two years, who may reinstate by meetmgathewal requirements and payment of a late
fee, and the licensee whose license is lapsedda than two years who must reinstate by
completion of a traineeship or evidence of praaghcanother jurisdiction.

Section 140. Traineeship requirements.

Section 140 is amended to make it applicable taetdrences to traineeship; other sections of the
regulation will be amended accordingly.

Section 150. Fees.

The Board has added a fee for reinstatement cffzesded license.

Part IV on Standards of conduct. (Section 160 — 200)

The Board has added regulations specifying standards of practice and growmgsdéessional
conduct. 8 54.1-3483 of the Code of Virginia provides grounds for unprofessional conduct by a
physical therapist or a physical therapist assistant, including conducgigypractice in such a
manner as to be a danger to the health and welfare of his patients or to the publicardieaBo
determined that it needs to establish in regulation requirements for ptaeticeay provide
greater protection for the health and welfare of patients, relating to cotidictg and

maintenance of patient records, informed consent, termination of care, and tabpoiusi
performance of procedures within one’s skill and scope of practice. Sections 160 through 200
are taken from the standards of conduct regulations under the Board of Medicpdicabke

to occupational therapists, physician assistants, radiologic technokgistgher professionals.

Issues ‘

Please identify the issues associated with the proposed regulatory action, including:
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1) the primary advantages and disadvantages to the public, such as individual private citizens or
businesses, of implementing the new or amended provisions;

2) the primary advantages and disadvantages to the agency or the Commonwealth; and

3) other pertinent matters of interest to the regulated community, government officials, and the public.
If there are no disadvantages to the public or the Commonwealth, please indicate.

1) The primary advantage to the public would be to provide greater specificity about the
responsibility of the physical therapist in the evaluation and discharge oéatgatd in the
standards by which a practitioner should guide his practice and interactibrnsatiénts.

2) There are no advantages or disadvantages to the agency or the Commonwealth.

3) There is no other pertinent matter of interest related to this action.

Changes made since the proposed stage ‘

Please describe all changes made to the text of the proposed regulation since the publication of the
proposed stage. For the Registrar’s office, please put an asterisk next to any substantive changes.

The following changes were made to the text of the proposed regulation sincatprblic

Section 10. Definitions.
The definitions of “discharge” and “evaluation” were amended for clarity,stemns$ with
recommendations from the Virginia Physical Therapy Association (VPTA).

Section 40. Education requirements: graduates of approved programs.
Subsection B was amended to assure that the waiver provision for proof of Englislemeyf
could apply to applicants for the PT and PTA license.

Section 90. General provisions.
Subsection A was amended to clarify the documentation that is necessaryiraet of
discharge, consistent with a recommendation from the VPTA.

Section 140. Traineeships.
The sentence was restructured to clarify its meaning.

Public comment ‘

Please summarize all comments received during the public comment period following the publication of
the proposed stage, and provide the agency response. If no comment was received, please so indicate.

Proposed regulations were published in the VirgRémister of Regulations on August 4, 2008.
Public comment was requested for a 60-day periathgnOctober 3, 2008. A Public Hearing
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before the Board of Physical Therapy was held onuaug2, 2008.In reviewing the comments,
the Board agreed that there were issued raised tied not been noticed or considered during the
periodic review of regulations. Those issues ata®d (*) on the following summary and have
been referred to the Regulatory/Legislative Comesttfor future consideration and possible
action.

The following comment was received at the publiarime:

*Shawne Soper asked that the Board consider, winem@ing traineeship requirements, the work
force shortage issues that may worsen if trainpssre eliminated altogether.

The following comment was received in writing or electronically:

Laurie Daigle, PT — The amendment requiring the PT to see a patient everps30ukainitial
evaluation” seems to penalize the PT who maintains direct patient contact early in thmetrea
cycle.

Board response: The proposed amendment requires the PT to see a patient once every 30 days
from thelast evaluationso the Board believes the proposed language addresses the commenter’s
concern.

*Jane R. Hill, PT — Recommends the repeal of section 70 on traineeships, as the gnagluate
now sit for the examination without delay and the traineeship no longer serves a puirpose
traineeships are retained, the following are recommended:

1. The number of supervisors of the unlicensed graduate trainee be limited to one.
2. The designation of the unlicensed graduate trainee be “PT Trainee” funybieal
therapist graduate and “PTA Trainee” for the unlicensed PTA graduate. Thi
designation as a “trainee” is needed to clearly identify the qualdicafithe treating
practitioner. The designation as “trainee” has significant billing/imseamplications.
3. State that all patient progress notes must be countersigned by the traipee/sssr.
This includes computerized/electronic patient care notes. There must be dotomenta
that the trainee is being supervised.
The currently stated regulation 18VAC112-20-70 leaves much room for broad intésprated
implementation. Also recommend that at the time of approval of the applicatioaifaetship
status, information regarding the requirements and limitations of the tiaijpdessent to the
trainee, the trainee’s supervisor, and the employer.

Virginia Physical Therapy Association —

1) In reference to section 18VAC112-20-10 the proposed change related to discharge VPTA
would propose the following language:

“Discharge” means the discontinuation of interventions in an episode of care which has been
provided in an unbroken sequence in a single practice setting and related to the physical therapy
interventions for a given condition or problem.
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The rationale for this change is that the term ‘episode of care’ as used initleet&Physical
Therapy Practice from the APTA actually crosses care settingsa-hip fracture episode of
care includes acute, inpatient rehab and outpatient. The Board either needwettedesiode of
care’ differently in this document or clarify that the discharge is relatadjteen practice
setting.

Board response: The Board concurred with the comment and amended the definition
accordingly.

2) In reference to this section 10 the term “Evaluation” we would propose to include “or
screening” after “an examination”.

Board response: The Board concurred with the comment and amended the definition
accordingly.

3) In reference to 18VAC112-20-40, the requirement for tests of English profic\RATA
comments that it should read “physical therapy education or program” to ensonopa® T and
PTA programs. This same language that reference PTA education is used aggetionn s
18VAC112-20-50 item C -1.

Board response: The Board concurred with the comment and amended section 40 accordingly.

*4) 18VAC112-20-50 item D requires a 1,000-héult-time traineeship; VPTA requests

deletion of the words “full time” as many individuals may not have the option or opportoinity
work full time in a traineeship — the individuals should be able to complete the requiredrnumb
of hours in a part time format if needed.

*5) VPTA also recommends a 480-hour traineeship with an option for an extension teea great
number of hours, or an additional traineeship for 480 hours, if deemed necessary by the
supervising physical therapist.

*6) Also, consider allowing the PTA traineeship to be a fewer number of hours than the PT
traineeship, since PTA education programs are shorter than PT education pragcathe
scope of services provided by the PTA is less than that provided by a PT.

*7) VPTA recommends deletion of 18VAC 112-20-70, which entitled traineeship for unlicensed
graduate scheduled to sit for the national examination

This option was available to graduates who in the past had to wait several months totfied out
results of their scores on the national examination. This is no longer the caggadtiae gets
results in 3-5 business days upon sitting for the exam. In addition, the nationata&i@mis

now more difficult requiring more new graduate preparation before sittingdaxam. This
becomes difficult to do once the new graduate has started working and haateqpefriom

his/her new employer. The current new graduate trainee is not considereediceNgginia
making them unable to provide care to individuals under Medicare and other providers due to
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this status. Also, VPTA is aware that there have been challenges adinatgs who have had
difficulty passing the exam on multiple attempts and have extended traindfeships periods
of time, often making it difficult for the PT Board to track them over time. Galkof this
rationale, and if one believes that the national examination is the gatekeegenpmtence to
practice, it would seem prudent at this time to eliminate the new gracaiateship and require
that new graduates study for and pass the national exam before beieg graoénse to
practice in Virginia.

8) VPTA proposes that A-3 in section 90 be changed for documented “discharge” to documented
“status” because the proposed language would make it virtually impossible oinRfAé acute

care setting to comply. In cases where the patient is unexpectedlyrgest;ithe final treatment

note needs to serve as the documented discharge status.

Board response: The Board concurred with the comment and amended the definition
accordingly.

*9) Requests the elimination of “face-to-face” home study courses, onlinglior @urses
offered by the approving organizations be counted for Type | courses in requirean€rts

10) Requirements to reinstate for a license lapsed less than two ysarodee less restrictive
than those who have chosen to make their license inactive. VPTA encourages aféview
language to ensure that those two categories are equitable in what would bé fequire
reinstatement.

Board response: Renewal of a license that is lapsed less than 2 years is a “late” rearalval
does not require reinstatement. It does require payment of the renewal fateded &nd
completion of all required continuing education. The Board believes the categories
reinstatement and reactivation are equitable.

*11) Related to section 140, VPTA is supportive of pursuing further the recent discugkien a
PT Board meeting about utilizing the new FSBPT competency testingnastanism for
determining competence of the inactive licensee who wishes to return tognadige of a
traineeship. This would support the concern from a recent survey of those previansgdic
who wished to return to practice but found the requirement for the traineeship to bera lbarri
this is not possible at this time we also provide the following to eliminate thedémuirement
and allow the supervisor to determine successful completion.

This would provide an assessment mechanism for the supervising PT to provide input to the
Board about the performance of the trainee in the clinical setting. The cAR€ALCPI
performance instrument could be utilized for this purpose. This could also be utlized t
determine if an additional traineeship was necessary if you chose to reduinits noted in the
previous section from 1,000 to 480 for graduates of unapproved programs.

All changes made in this regulatory action
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Please detail all changes that are being proposed and the consequences of the proposed changes.
Detail new provisions and/or all changes to existing sections. The changes to the proposed
amendments in the final adoption are noted in BOLD.

Current
section
number

Current requirement

Proposed change and rationale

10

Sets out definitions for
words and terms used in
this chapter

A new definition for “Discharge” is added to clarify the
Board's interpretation of the word as used in regulatidn
means the discontinuation of interventions in an episode
care which has been provided in an unbroken sequence i
single practice setting and related to the physical therapy
interventions for a given condition or problem.

The definition was amended from the proposed because
episode of care might cross varied practice settings (acut
care, rehab and home health). As the patient is discharg
from each of those, the PT should put a summary of his
status at that point in the patient record.

The word "evaluation” is redefined as a process in which
physical therapist makes clinical judgments based on dat
gathered during an examinationscreeningin order to plan
and implement a treatment intervention, provide preventi
care, reduce risks of injury and impairment, or provide for

consultationThe amended definition clarifies the role of the

physical therapist in the evaluation of a patient. There ar
aspects of screening and assessment in the current defin
that may be performing by a PTA, so the meaning is
confusing.

The term “trainee” is defined to include all types of persor
seeking licensure as a PT or PTA who are undergoing a

traineeship for the purpose of meeting certain qualificatio
The terms for the various categories of trainee are elimin
consistent with amended regulations.

40B

Provides the requirementsg
for graduates of an
approved physical therapy
program that is located
outside the U.S.

The amendments allow the Board to except either TOEFI
and TSE or the newer version of the tests that is internet-
based and combined into a 4-part test called TOEFL iBT.
Equivalency of the tests was accepted by the Board in a
guidance document adopted in 2005, which will be rescin
with the promulgation of this amendment. The Board has
accepted other evidence of English proficiency in lieu of t
exams but has not had criteria by which to judge that
evidence; the amendments will establish such criteria.

The amendment to the proposed regulation will clarify thg
the waiver provision may apply to physical therapist or
physical therapist assistant applicants.

50B3

Provides the requirements
for graduates of an

The amendments allow the Board to except either TOEFL
and TSE or the newer version of the tests that is internet-
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unapproved PT or PTA
program that is located
outside the U.S.

based and combined into a 4-part test called TOEFL iBT.
Equivalency of the tests was accepted by the Board in a

guidance document adopted in 2005, which will be rescin
with the promulgation of this amendment. The Board has

exams but has not had criteria by which to judge that
evidence; the amendments will establish such criteria.

50D

Sets out requirements for
traineeship for persons wh
are not graduates of
approved programs

BThe traineeship requirements are consolidated into one
Psection (140) so there is greater clarity and consistency.

60

Sets out the requirements
for licensure by
examination

Guidance document 112-13 currently sets out the board’s
guidance on remediation for a person who has failed the
licensure examination three times. The purpose of

remediation is to give the candidate a greater opportunity

provide“evidence satisfactory to the board of having
successfully completed additional clinical training or
coursework in the deficiency areas of the examination.”

such evidence1. Provide the board with a copy of the deficien
report from the examination; 2. Review areas diciEncy with
the applicant’s physical therapy educational progrand develop
a plan, which may include additional clinical tramgy or
coursework, to address deficiency areas; and 3eTak
examination review course and the practice exarionat

There is sufficient flexibility in the requirement to allow a
candidate to choose additional clinical training or
coursework, depending on the area of deficiency.

65

Sets out the requirements
for licensure by
endorsement

The Board is concerned that self-reporting of disciplinary
problems in other states or malpractice claims against a
person applying for licensure in Virginia may not always [
accurate or provide complete information. It is proposing
adopt the policy of other boards and require a HIPDB ang
NPDB report for an applicant for endorsement; all boards
malpractice carriers are required to report actions to thes
two databanks.

Additionally, there is currently a requirement for evidence
continuing education to renew a license in Virginia and fo
reinstatement of a lapsed license or reactivation of an in

license, but there is no such requirement for endorsemen

Amended regulations will offer specificity on how to provide

ded

accepted other evidence of English proficiency in lieu of the

for

passage but also to provide greater assurance that he/she is
competent and has sufficient knowledge and skills to safely
practice. Current regulations state that candidates applying
for approval to sit for the examination after 3 failures must

e

and

1%}

of
r
ctive
tof a

license from another state. Therefore, it is easier for someone
who has never had a Virginia license than for a PT who was

licensed in Virginia but moved to another state and now

10



Town Hall Agency Background Document

Form: TH-03

wants to return. For consistency and for greater assuran
current knowledge and competency to practice, the Boarg
proposed that an applicant provide evidence of completig
15 hours of continuing education for each year in which tk
applicant held a license in another U. S. jurisdiction, or 6(
hours obtained within the past four years. If an applicant
been licensed in another state and has met its requireme
for renewal, it is likely that the requirement will not

ce of
)
n of
ne

has
nts

necessitate any additional CE hours be taken. Other states in

our area, Maryland, Kentucky, Tennessee, NJ all require
per biennium (NC is in the promulgation stage for CE)

30

70

Sets out the traineeship
requirements for an
unlicensed graduate

The Board allows an unlicensed graduate to apply for a n
traineeship while waiting to take the next examination; thi
allows a person to obtain additional clinical experience ur
the supervision of a licensed PT. However, the Board do
not want persons becoming “permanent trainees” without
ever achieving a passing score and becoming licensed, s
adding a limitation of one year following receipt of the firs
examination results.

ew

S
der

es

o itis
[

90

Sets out the general
responsibilities for a
physical therapist

The Board has received inquiries about whether it is the
responsibility of the PT to discharge a patient. While ther

e

may be circumstances in which the PT may not see a patient

for final discharge or in which the PTA has recorded the
patient’s response to treatment, it is the responsibility of t
PT to document the discharge, including the patient’s
response to therapeutic intervention at the time of discha

In response to comment from VPTA, the Board
changed the language to documented “status” of the
patient at the time of discharge to make it clear that,
while the PT is not always able to “discharge” his
patient, he is responsible for documenting the patien
status at the time of discharge. In cases where the
patient is unexpectedly discharged, the final treatme

note may serve as the documented discharge status.

he

rge.

—

S

120

Sets out the responsibilitig
of the PT and the PTA to
the patient

SThe amendment to subsection D clarifies that the PT is
responsible for reevaluating the patient at least once eve
daysfrom the last evaluation.

y 30

131

Sets out the continuing
competency requirements
for renewal of licensure

There are two changes in this section:

1) The Board will accept documentation of graduation fro
transitional doctor of physical therapy program as eviden
of completion of continuing competency requirements for
biennium in which the physical therapist was awarded the
degree.A licensee who has completed all the coursework|
required for a transitional DPT has fulfilled an excess of 3
clock hours of educational courses.

2) Subsection C is clarified that the exemption from (

m a
ce
the

A

0

CE

11
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requirements is for initial licensulg/ examinatiorior

who have been licensed by endorsement.

newly graduated licensees who have obtained their first
professional license. It was not intended to include those

ation

135 Sef[s ouF the_ requirements| |, sypsection B, the hourly requirement currently stated in
for Inactive licensees to section 140 is added to the section.
reactivate.

136 Sets out the rqulrements Subsection A is added to clarify that a PT or PTA can renew
for persons to reinstate a | lapsed license within two years of expiration by payment of
lapsed license. fees and completion of continuing competency requiremegnts;

thereafter, a person must reinstate the license. The regul
Is consistent with current policy of this board and all other
boards at DHP.

140 Sets out the provisions 01 | references to traineeships in this chapter are linked to
traineeship section 140. The specific hourly requirements are stated

within the section that sets out a traineeship, so section 140 is
the generic regulation for all types of traineeships.

The amendments to section 140 are clarifying. The correct
sentence structure indicates that the traineeship facility is
approved by the board and is under supervision; it is the
traineeship itself that is approved and under supervision.

150 Sets out the fee structure

for licensure

A new fee of $500 is added for an application for
reinstatement of a license that has been suspended.
Currently, there is a fee of $1,000 for reinstatement of a
revoked license, but the investigative process and
administrative proceeding for consideration of reinstating

a

suspended license is similar, though somewhat less in cast.

New sections 160-200
Set out standards for
professional practice

2. Knowingly and
willfully commits any act
which is a felony under
the laws of this
Commonwealth or the
United States, or any ac
which is a misdemeanor
under such laws and
involves moral turpitude;
3. Aids or abets, has
professional contact with
or lends his name to any
person known to him to

§ 54.1-3483 of the Code of Virginia provides grounds for
unprofessional conduct by a physical therapist or a physi
therapist assistant, including conducting one’s practice in

his patients or to the public. The Board has determined t
needs to establish in regulation requirements for practice
may provide greater protection for the health and welfare
patients, relating to confidentiality and maintenance of

responsibility for performance of procedures within one’s
[ skill and scope of practice. Sections 160 through 200 arg
taken from the standards of conduct regulations under th¢

physician assistants, radiologic technologists and other
professionals.

Section 160 sets out requirements for patient records.
A. Practitioners shall comply with provisions 088.1-127.1:03

be practicing physical

12

patient records, informed consent, termination of care, and

cal

such a manner as to be a danger to the health and welfarfe of

hat it
that
of

1%

Board of Medicine, as applicable to occupational therapists,
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ent

therapy illegally;

4. 5. Is unable to practice

with reasonable skill or

safety because of illness

or substance abuse;
6. Publishes in any

manner an advertisemer

that violates Board
regulations governing
advertising;

7. Performs any act likel
to deceive, defraud or
harm the public;

8. Violates any provision

of statute or regulation,
state or federal, relating
to controlled substances

9. Violates or cooperates

with others in violating
any of the provisions of
this chapter or
regulations of the Board
or

10. Engages in sexual
contact with a patient
concurrent with and by
virtue of the
practitioner/patient

relationship or otherwise

engages at any time
during the course of the
practitioner/patient
relationship in conduct o
a sexual nature that a

reasonable patient woulg

consider lewd and
offensive.

(2000, c. 688; 2001, c.
858.)

related to the confidentiality and disclosure ofipat records.

®B. Practitioners shall provide patient records tocther
practitioner or to the patient or his personal regentative in a
timely manner in accordance with provisions of §13227.1:03 of
the Code of Virginia.

Both state and federal laws specifically set out the
‘trequirements for disclosure of records and providing
record upon request. The regulation requires a
practitioner to comply with such laws.

y

C. Practitioners shall properly manage and keepetimaccurate,
legible and complete patient records;

Subsection C requires practitioners to properly manage
patient records and maintain timely, accurate, legible and
; complete patient records.

i (In disciplinary cases, the Board has seen evidence of

so that they were effectively useless and provided little of
record of the patient’s care.)

D. Practitioners who are employed by a health dastitution,
school system or other entity, in which the indiaidpractitioner
does not own or maintain his own records, shallntan patient
records in accordance with the policies and proaedwof the
employing entity.

Subsection D applies to the PT's and PTA’s who are
employees of a health care institution or other entity, suck
a hospital and do not have ownership of patient records.
requires the licensee to adhere to the policies and proced
f of the employing entity in the maintenance of records.

il

E. Practitioners who are self-employed or emplolygén entity in
which the individual practitioner does own and ésponsible for
patient records shall:

1. Maintain a patient record for a minimum of seays following
the last patient encounter with the following exaeys:

a. Records of a minor child shall be maintainediluthe
child reaches the age of 18 or becomes emancipaidl,
a minimum time for record retention of six yeamnirthe
last patient encounter regardless of the age ofctiikal;

b. Records that have previously been transferred

records that were poorly maintained, illegible or inaccurate

a

no

nas

ures

to

another practitioner or health care provider or pided

13



Town Hall Agency Background Document Form: TH-03

to the patient or his personal representative; or

c. Records that are required by contractual obligator
federal law may need to be maintained for a lorggmiod
of time.

2. From (six months from the effective date ofr#fyrilation), post
information or in some manner inform all patientsicerning the
time frame for record retention and destructioratint records
shall only be destroyed in a manner that proteetsemt
confidentiality, such as by incineration or shreugli

Subsection E applies to PT’s who are self-employed or d
have ownership of patient records. It sets the time limit fo
maintenance of a patient record.

= U

(Practitioners have requested some rule on the maintenance
of records. The rules established provide a minimal stangard
for record-keeping; practitioners may choose to maintain
patient records for longer periods of time, if so required by a
malpractice carrier or other contractual obligation.)

Subsection E also requires a practitioner (six months from the
effective date of regulations) to post information or in some
manner inform all patients concerning the time frame for
record retention and destruction and requires patient records
to be destroyed in a manner that protects patient
confidentiality.

(In order for patients to know the record retention policy,
practitioners will be required to post that information in their
offices or include it in some informed consent document
given to patients. The purpose of such a requirement is to
make patients aware that a record might be destroyed and no
longer available after a period of time, so if the patient has a
need to refer to earlier treatment, the record may no longer
exist. This will give patients the opportunity to request a dopy
of their records before they are destroyed. The rule also
requires destruction of records in a manner that protects
confidentiality.)

F. When a practitioner is closing, selling or retding his
practice, he shall meet the requirements of §-24Q5 of the
Code of Virginia for giving notice that copies etords can be
sent to any like-regulated provider of the patigtoice or
provided to the patient.

Subsection F would apply provisions of the Code to a
practitioner selling, closing or relocating his practice.

e

Section 170 sets out requirements for confidentiality an
practitioner-patient communication.

A. A practitioner shall not willfully or negligentbreach the

14
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confidentiality between a practitioner and a patieA breach of
confidentiality that is required or permitted bypigcable law or
beyond the control of the practitioner shall notdmnsidered
negligent or willful.

Subsection A prohibits a willful or negligent breach of
patient confidentiality but relieves the practitioner of

responsibility if the breach is required or permitted by law| or
beyond his control.

B. Communication with patients.

1. Except as provided in § 32.1-127.1:03F of the€of Virginia,
a practitioner shall accurately present informatitma patient or
his legally authorized representative in understld terms and
encourage participation in decisions regarding tiaient’s care.

2. A practitioner shall not deliberately make asfabr misleading
statement regarding the practitioner’s skill or tefficacy or value
of a treatment or procedure provided or directectiny
practitioner in the treatment of any disease orditian.

3. Before any invasive procedure is performed,rméxd consent
shall be obtained from the patient and documenteattordance
with the policies of the health care entity. Protiers shall inform
patients of the risks, benefits, and alternativiethe recommended
invasive procedure that a reasonably prudent ptaeter in

similar practice in Virginia would tell a patienin the instance of g
minor or a patient who is incapable of making afoimed decision
on his own behalf or is incapable of communicasnogh a decision
due to a physical or mental disorder, the legallyreorized person
available to give consent shall be informed anddtiesent
documented.

4. Practitioners shall adhere to requirements &%1-162.18 of
the Code of Virginia for obtaining informed conséom patients
prior to involving them as subjects in human resbawith the
exception of retrospective chart reviews.

Subsection B provides rules for communication with patignts.
If information is not provided in a manner and in terms that a
patient should reasonably be expected to understand, the
practitioner is not accurately informing patients or giving
them an opportunity to make decisions regarding their care
and treatment.

The proposed rule also protects patients by requiring
practitioners to accurately inform patients and to not
deliberately mislead them about their care.

Rules on informed consent prior to performance of an
invasive procedure are consistent with those set out in
guidance adopted by the Board of Medicine and with the
policies and procedures of most hospitals. It is not intended
that informed consent must be obtained before any routine
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PT procedure is performed, but a procedure such a shary
debridement would require consent.

There are specific requirements already in the Code for
informed consent for patients in research, so that provisign of
law is referred.

C. Termination of the practitioner/patient relatirip.

1. The practitioner or the patient may terminate thlationship.

In either case, the practitioner shall make theigratrecord
available, except in situations where denial ofesxis allowed by
law.

2. A practitioner shall not terminate the relatidnis or make his
services unavailable without documented noticénéopatient that
allows for a reasonable time to obtain the servickanother
practitioner.

Subsection C sets out the requirements for termination of the
practitioner/patient relationship, consistent with the law, and
with practices that protect the patient.

Section 180 includes rules for practitioner
responsibility.

A. A practitioner shall not:

1. Perform procedures or techniques that are oets$ite scope of
his practice or for which he is not trained andiwidually
competent;

2. Knowingly allow persons under his supervisiofetupardize
patient safety or provide patient care outsidewftsperson’s
scope of practice or area of responsibility. Préotiers shall
delegate patient care only to persons who are pigpgeained and
supervised;

3. Engage in an egregious pattern of disruptivedwédr or
interaction in a health care setting that interfengith patient care
or could reasonably be expected to adversely imiactjuality of
care rendered to a patient; or

4. Exploit the practitioner/patient relationshiprfpersonal gain.

All of the behaviors or conducts listed under subsection A
have been relevant to disciplinary cases before this Board
and/or other health regulatory boards. The practitioner's
ultimate responsibility is to the health and safety of his
patients, and behaviors that interfere with care may be
unprofessional.

B. A practitioner shall not knowingly and willfulsplicit or receive
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any remuneration, directly or indirectly, in retufar referring an
individual to a facility or institution as defined 837.2-100 of the
Code of Virginia, or hospital as defined in §32231of the Code o
Virginia.

Remuneration shall be defined as compensationjvedén cash
or in kind, but shall not include any payments,ibess
arrangements, or payment practices allowed by Aifle§1320a-
7b(b) of the United States Code, as amended, oremyations
promulgated thereto.

Subsection B prohibits a practitioner from willfully
received kickbacks or other payments for his referrals to
a facility or hospital. The same prohibition currently
exists in the Board of Medicine regulations.

C. A practitioner shall not willfully refuse to prige information or
records as requested or required by the boardorépresentative
pursuant to an investigation or to the enforcentwdrda statute or
regulation.

This language is identical to the current rule in all of the
Board of Medicine regulations. It is necessary to ensure
that a practitioner’s refusal to provide records or
information to an investigator can before grounds for
disciplinary action.

D. A practitioner shall report any disciplinary aoh taken by a
physical therapy regulatory board in another juiistibn within 30
days of final action.

The Board recently encountered a situation in which a
licensee had been disciplined by another board but there|was
a long period of time before the Virginia board was notified.
Meanwhile, the person held an active, unrestricted license to
practice. At the very least, this provision will give the Board

additional grounds on which to impose disciplinary action

18VAC112-20-190. Sexual contact.
A. For purposes of § 54.1-3483 (10) of the Cod€ifinia and

this section, sexual contact includes, but is moitéd to, sexual
behavior or verbal or physical behavior which:

1. May reasonably be interpreted as intended fergéxual arousa
or gratification of the practitioner, the patierdr both; or

2. May reasonably be interpreted as romantic ingotent with a
patient regardless of whether such involvement igcicuthe
professional setting or outside of it.

Subsection A defines, for the purposes of unprofessional
conduct set forth in the Code of Virginia, what is meant by
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“sexual contact.”
B. Sexual contact with a patient.

1. The determination of when a person is a pafi@npurposes of §
54.1-3483 (10) of the Code of Virginia is made arase-by-case
basis with consideration given to the nature, etxtend context of
the professional relationship between the praatiioand the
person. The fact that a person is not actively irdng treatment or
professional services from a practitioner is notedminative of this|
issue. A person is presumed to remain a patieril tinet patient-
practitioner relationship is terminated.

2. The consent to, initiation of, or participationsexual behavior
or involvement with a practitioner by a patient dowt change the
nature of the conduct nor negate the statutory itoiibn.

Subsection B sets out the rules prohibiting sexual contact
with a current patient. The fact that a patient is not actively
seeing the practitioner or that there was consent to the contact
does not negate the prohibition.

C. Sexual contact between a practitioner and a érpatient.

Sexual contact between a practitioner and a forpagient after
termination of the practitioner-patient relationghinay still
constitute unprofessional conduct if the sexualtaciris a result of
the exploitation of trust, knowledge, or influeraéeemotions
derived from the professional relationship.

Subsection C sets out the rules regarding sexual contact
between a practitioner and a former patient, which may

still constitute unprofessional conduct if the contact is
based on exploitation of the patient in some way. Th
Board examined the possibility of a prohibition for such
contact — as with current patients — but decided that
would be too restrictive and unreasonable. The key to
determining whether such contact constitutes
unprofessional conduct is the effect of patient care and
the way in which the practitioner has used his or her
position of power and superiority to initiate the sexua
contact.

4%

D. Sexual contact between a practitioner and atkey party shall
constitute unprofessional conduct if the sexuakacinis a result of
the exploitation of trust, knowledge or influenegided from the
professional relationship or if the contact has haads likely to
have an adverse effect on patient care. For purpa$e¢his section,
key third party of a patient shall mean: spous@artner, parent or
child, guardian, or legal representative of theipat.

18
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Subsection D addresses sexual contact between a practitioner
and a key third party. It provides that such contact shall
constitute unprofessional conduct if the sexual contact is @
result of the exploitation of trust, knowledge or influence

derived from the professional relationship or if the contac
has had or is likely to have an adverse effect on patient care.
For purposes of this section, key third party of a patient shall
mean: spouse or partner, parent or child, guardian, or legal
representative of the patient.

E. Sexual contact between a supervisor and a teaghall
constitute unprofessional conduct if the sexuakacinis a result of
the exploitation of trust, knowledge or influenegided from the
professional relationship or if the contact has rads likely to
have an adverse effect on patient care.

Subsection E addresses sexual contact between a superyisor
and a trainee. It provides that such contact shall constitute
unprofessional conduct if the sexual contact is a result of|the
exploitation of trust, knowledge or influence derived from the
professional relationship or if the contact has had or is likely
to have an adverse effect on patient care.

The rules on sexual contact are identical to those for
professions under the Board of Medicine, such as
occupational therapists and medical doctors.

Section 200 establishes rules for ethics practices in
advertising by physical therapists.

A. Any statement specifying a fee, whether standlisdounted or
free, for professional services which does notudelthe cost of all
related procedures, services and products whicla, sabstantial
likelihood, will be necessary for the completiontad advertised
service as it would be understood by an ordingsilydent person
shall be deemed to be deceptive or misleadingotr. Where
reasonable disclosure of all relevant variables aodsiderations
is made, a statement of a range of prices for $ijgadly described
services shall not be deemed to be deceptive deading.

Subsection A requires any statement specifying a fee to be
inclusive of the cost necessary to complete the advertised
service. If there are reasonable variances, the advertisement
must state a range of prices.

B. Advertising a discounted or free service, exaiidm, or
treatment and charging for any additional servieramination, or
treatment which is performed as a result of andhwi72 hours of
the initial office visit in response to such adisgment is
unprofessional conduct unless such professionaices rendered
are as a result of a bona fide emergency. Thisipiavy may not be
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waived by agreement of the patient and the practr.

Subsection B prohibits charging for a service within 72 hqurs
of the time a patient has responded to an advertised free
service.

C. Advertisements of discounts shall discloseutéefe that has
been discounted. The practitioner shall maintaicutoented
evidence to substantiate the discounted fees aaltirmbke such
information available to a consumer upon request.

Subsection C requires the advertisement to state the full
fee that has been discounted and maintain documented
evidence to substantiate the fee.

D. A licensee shall not use the term “board ceetifi or any
similar words or phrase calculated to convey thmeaneaning in
any advertising for his practice unless he holdgifieation in a
clinical specialty issued by the American BoardPbf/sical
Therapy Specialties.

1%

Subsection D requires a licensee to disclose the full name of
a specialty board that is advertised.

E. A licensee of the board shall not advertiserimfation which is
false, misleading, or deceptive. For an advertisetfor a single
practitioner, it shall be presumed that the prdotier is
responsible and accountable for the validity andhfulness of its
content. For an advertisement for a practice irichithere is more|
than one practitioner, the name of the practitioneipractitioners
responsible and accountable for the content oftivertisement
shall be documented and maintained by the praéticat least two
years.

Subsection E prohibits advertising information that is falsg
misleading or deceptive and holds the practitioner
responsible for the content.

1%

F. Documentation, scientific and otherwise, supipgrclaims
made in an advertisement shall be maintained ardlahle for the
board’s review for at least two years.

Provisions of section 200 are identical to the advertising
rules for chiropractors, physicians and podiatrists and
other licensees of the Board of Medicine.

Regulatory flexibility analysis ‘

Please describe the agency’s analysis of alternative regulatory methods, consistent with health, safety,
environmental, and economic welfare, that will accomplish the objectives of applicable law while
minimizing the adverse impact on small business. Alternative regulatory methods include, at a minimum:
1) the establishment of less stringent compliance or reporting requirements; 2) the establishment of less
stringent schedules or deadlines for compliance or reporting requirements; 3) the consolidation or
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simplification of compliance or reporting requirements; 4) the establishment of performance standards for
small businesses to replace design or operational standards required in the proposed regulation; and 5)
the exemption of small businesses from all or any part of the requirements contained in the proposed
regulation.

In order to determine the minimum education, training, and experience requicedtifacation,
the Board was required to consult with an advisory committee, as set forth intgub€eof
8§54.1-3482.1 The law requires that the advisory committee be comprised of three members
selected by the Medical Society of Virginia and three members stlggcthe Virginia Physical
Therapy Association. All members of the advisory committee must be licepslee Board of
Physical Therapy or the Board of Medicine and must engage in clinicicera

The Committee met on Friday, May 11, 2007, from 4:00pm - 6:00pm at the Department of
Health Professions in Richmond, Virginia. All members were in attendance.

The Committee began its discussions with consideration of the minionienia set out in
subsection B 064.1-3482.]1 as follows: The minimum education, training, and experience
requirements for certification shall include evidence that the applidaag successfully
completed (i) a doctor of physical therapy program approved by the éanefhysical Therapy
Association; (ii) a transitional program in physical therapy as recognizethéyBoard; or (iii)

at least three years of active practice with evidence of contiredagation relating to carrying
out direct access duties undeb4.1-3482

The physical therapists on the Committee described the scope dbttoral program and the
transitional program in physical therapy, including the prejmardor practice in a direct access
environment. Students graduating from accredited physical theragyams currently receive

the DPT or Doctor of Physical Therapy degree. Phystwalapists who graduated before
schools adopted doctoral programs may enter a transitional progsartedlds to a doctoral

degree. Virginia physical therapy schools have been graduatingralostudents for at least
three years. The physical therapists also provided information albowuses available for

continuing education in medical screening and differential diagnosis.

There was discussion about the educational and practice preparatm@dical screening and
differential diagnosis in the DPT and transitional programs and dbeuteed for some period
of time in independent practice of physical therapy to ensurerierpe with patient
presentation, treatment options and indicators for referral. Baselde information provided
and its responsibility to recommend the education, training and expergeiteria necessary to
promote patient safety, the Committee recommends the following quatifisdtr certification:

1) Evidence of completion of a doctor of physical therapy progmgpnoaed by the American
Physical Therapy Association and completion of at least oneofegaost-licensure, full-time,
clinical practice;

2) Evidence of completion of a transitional program in physiuaiapy as recognized by the
Board of Physical Therapy and completion of at least one yeaosiflicensure, full-time,
clinical practice; or
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3) Evidence of completion of at least 15 contact hours of continuing emtu¢t include face-
to-face or on-line courses with a post-course examinatiopgtient assessment or differential
diagnosis, offered by a provider approved by the Board and atheestyears of post-licensure,
full-time, clinical practice.

The 2007 legislation required the advisory committee to provide dewmriteport of its
recommendations and submit it to the Board of Physical Ther@pgr to the Board’s adoption
of regulations, the recommendations were also be submitted to #nd BoMedicine for such
comments as may be deemed appropriate. Therefore, the advisorytieensmbmitted its report
to the Board of Medicine for its review and comment at its imgein June 21, 2007. The
Board of Medicine accepted the report without further recommendatiba.Board of Physical
Therapy is required to promulgate regulations, including continuing goliceequirements
relating to carrying out direct access duties, to be effective within 28@mélagsenactment or by
November 26, 2007. The provisions of the act amendifg.83482do not become effective
for 180 days after the effective date of the regulations. Fintdily law provides that the
Committee may meet periodically to advise the Board on the regulation of suctiysesce

The Board of Physical Therapy accepted the report of the Advisory Committeiel it
follow its recommendation for one year of post-licensure, full-time clifgpcadtice as
gualification for certification in direct access. It is the position of the Btheat graduates from
a DPT program have been taught to practice in a direct access environmenashstates
already permit PT’s to evaluate and treat patients without referadldition, physical therapy
programs are now doctoral-level with extensive hours of clinical experieneeinmggatients,
making differential diagnoses. They have knowledge and training in knowing wheferto r
patients who present with conditions or diseases that require medical caréoréhénere was
no compelling reason to require graduates to have an additional year of exptribac
gualified for direct access.

Family impact ‘

Please assess the impact of the proposed regulatory action on the institution of the family and family
stability including to what extent the regulatory action will: 1) strengthen or erode the authority and rights
of parents in the education, nurturing, and supervision of their children; 2) encourage or discourage
economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and
one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or
decrease disposable family income.

There is no impact on the family.
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